T.C. Meno. 2005-86

UNI TED STATES TAX COURT

LI SA BETH LEVI NE, Petitioner v.
COWMM SSI ONER OF | NTERNAL REVENUE, Respondent

Docket No. 9715-083. Filed April 14, 2005.

Lisa Beth Levine, pro se.

W _ Randol ph Shunp and Panela J. Arthur Gerlach, for

respondent.

MVEMORANDUM OPI NI ON

JACOBS, Judge: Respondent determined a $2,571 deficiency in
petitioner’s 1999 Federal inconme tax. The ultimte issue to be
deci ded is whether petitioner is entitled to a deduction for her
contribution to her sinplified enpl oyee pension for 1999.

Resol ution of the ultimte issue depends upon whet her
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petitioner’s enploynent relationship with the U S. Departnent of
State (the State Departnent) from January 1 until Novenber 19,
1999, under two personal service contracts covering that period,
was that of a comon | aw enpl oyee of the State Departnent, as
respondent asserts, or an independent contractor, as petitioner
asserts. W hold that petitioner’s relationship with the State

Department was that of an independent contractor.!?

1Unl ess ot herwi se indicated, section references are to the
| nternal Revenue Code Rule, and Rule references are to the Tax
Court Rules of Practice and Procedure.

In her opening brief, petitioner asserted that the burden of
proof should be shifted to respondent because the notice of
deficiency failed to adequately describe the basis for the tax
deficiency as required by sec. 7522(a). In response to an
inquiry of the Court, respondent concedes that sec. 7491(a)
applies in the present case because the exam nation of
petitioner’s 1999 return began after July 22, 1998, the effective
date of the statute. Respondent al so concedes that petitioner
has conplied with the substantiati on and cooperation requirenents
of sec. 7491(a)(2).

The burden of proof consists of two burdens--the burden of
production (the duty of bringing forward evi dence) and the burden
of persuasion (the risk of nonpersuasion). GCerling Intl. Ins.

Co. v. Conm ssioner, 86 T.C. 468, 476 n.5 (1986). The initial
burden of production requires the taxpayer to introduce evidence
sufficient to establish his/her claimby a preponderance of the
evidence. Helvering v. Taylor, 293 U S. 507, 514-515 (1935); see
also Pittman v. Conm ssioner, 100 F. 3d 1308, 1317 (7th G
1996), affg. T.C. Meno. 1995-243; Page v. Conmm ssioner, 58 F. 3d
1342, 1347-1348 (8th G r. 1995), affg. T.C. Meno. 1993- 398.
Wthout regard to any burden-shifting provisions, if the taxpayer
successfully carries the initial burden of production as to a
particul ar adjustnent, the burden of production (but not the
ulti mate burden of persuasion) shifts to the Comm ssioner; i.e.,
t he burden of introducing evidence showi ng an adjustnent is
warranted shifts to the Conm ssioner. Helvering v. Taylor, supra
at 514-515; Berkery v. Conm ssioner, 91 T.C 179, 186 (1988),
(continued. . .)
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Backgr ound

This case was submtted to the Court fully stipulated
pursuant to Rule 122. Petitioner resided in Berwn Heights,
Maryl and, when she filed her petition in this case.

A. Service Provided to the State Departnent Pursuant to
Personal Service Contracts

On June 30, 1998, petitioner entered into a personal service
contract wwth the State Departnent to provide full-time services
to the Ofice of Foreign Buildings Operations (FBO, Ofice of
Operati ons and Post Support, Safety Division, as an industrial
hygi enist fromJuly 5, 1998, to July 3, 1999. On July 2, 1999,
petitioner entered into a second personal service contract with
the State Departnment to provide full-tine services as an

i ndustrial hygienist fromJuly 4, 1999, to July 1, 2000.

Y(...continued)
affd. w thout published opinion 872 F.2d 411 (3d Cir. 1989);
Cozzi v. Conmm ssioner, 88 T.C 435, 443-444, (1987); Jackson v.
Conm ssioner, 73 T.C. 394, 401 (1979); Westby v. Conm Ssioner,
T.C. Meno. 2004-179.

In any case in which both parties have satisfied their
burdens of production by offering sone evidence, then the party
whose position is supported by the weight of the evidence wll
prevail regardl ess of which party bore the burden of persuasion.
Bl odgett v. Conm ssioner, 394 F.3d 1030, 1039 (8th G r. 2005),
affg. T.C. Meno. 2003-212. Consequently, a shift in the burden
of persuasion “has real significance only in the rare event of an
evidentiary tie”. 1d.

In a fully stipulated case such as this, there are no facts
in dispute. Hence we decide this case on the weight of the
evi dence without regard to any burden-shifting rule. See
Wllians v. Conm ssioner, 123 T.C 144 (2004).
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The personal service contracts stated that (1) the contracts
were aut horized pursuant to 22 U S.C. secs. 291-301 and (2)
personnel hired under personal service contracts were not
appoi nted, Federal enployees (direct hire enpl oyees) as defined
in5 US C sec. 2105 Standard Form 279, Federal Procurenent
Data System (FPDS) | ndividual Action Report, states that the
contractor is a small, woman-owned busi ness.

The State Departnent and/or petitioner had the right to
term nate the personal service contracts w thout cause at any
time wwth 30 days’ notice. The State Departnent could al so
term nate the personal service contracts for cause by witten
notice fromthe contracting officer to petitioner.

1. St at enent of Whrk

As an industrial hygienist, petitioner was responsible for
(1) managi ng, coordinating, and inplenmenting the State
Department’ s worl dwi de industrial hygienist field technical
services program (2) directing or conducting eval uations and
studi es of work environnents for health hazards; and (3)
provi di ng specific guidance and assistance to ensure protection
of enpl oyees. Petitioner perfornmed her services according to the
statenent of work attached to the personal service contracts.
The statenment of work described petitioner’s major duties to be
as follows:

1. Under the general direction of the senior
i ndustrial hygienist, inplenents the Occupati onal
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Health Programto provide a responsive health program
Conducts industrial hygiene and environnental health

i nspections worldw de. Wites conprehensive reports
for the Safety Director, or the Senior Industria
Hygienist, with little admnistrative direction.

2. Inspects and nonitors facilities, processes, or
activities which may adversely inpact enployee health
or the environnent. Recommends or inplenents neasures
to elimnate or alleviate hazards. Wites
conprehensive and insightful reports based on a

pr of essi onal eval uation of data collected during the
survey.

3. Evaluates proposals involving toxic chem cals or
physi cal agents which may adversely effect enpl oyee
heal th, public health, or the environnment. Recomends
or inplenents neasures to prevent anticipated hazards
during construction/renovation projects.

4. Specifies equipnment to protect enployees, the
public, or the environment fromtoxic chem cals or
physi cal agents. Specifies analytical information to
monitor toxic chem cals or physical agents such as
radi ati on, noi se and heat stress.

5. Trains enployees in the use, handling and di sposal
of toxic chem cals and physical agents.

6. Investigates enpl oyee suggestions regarding

i ndustrial hygiene or environnental health hazzards.
Recomrends nethods to elimnate or alleviate indoor air
qual ity concerns.

7. Plans and devel ops a system for nonitoring,
coordination and collating industrial hygi ene data
generated by the industrial hygiene contractor and/or
i n-house resources. Develops an industrial hygi ene
managenent information system

The statenment of work described the “Supervisory Controls”
as follows:
| ncunbent [petitioner] works under broad
adm ni strative guidance of the Senior Industrial

Hygi eni st, who nakes work assignnents in terns of
projects to be acconplished and provi des statenents of
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policy and overall scope to guide the incunbent.

Compl eted work is considered technically authoritative

and is normal ly accepted wi thout significant change.

Petitioner was responsible for the quality and techni cal
accuracy of all services and work product delivered under the
personal service contracts. The Governnent had the right to
i nspect and test all services, and if any of the services
performed did not conformw th the contract requirenent, the
Governnment could require petitioner alternatively to (1) perform
the services again in conformty with those requirenents or (2)
t ake necessary action to ensure the conformance of future

per f or mance.

2. Contracting Oficer and Contracting Oficer’s
Representative

The personal service contracts were executed by a
contracting officer on behalf of the Governnent. Under the
personal service contracts, the contracting officer could
designate a contracting officer’s representative (COR) to take
action for the Contacting O ficer under the contracts. The
designation had to specify the scope and limtations of the
authority del egated. Under the personal service contracts,
petitioner was directly responsible to the COR The COR was to
provi de assignnments to petitioner, provide policy guidance,
establish general priorities, and outline policy goals and
obj ectives. Petitioner was responsible for planning and carrying

out the projects.
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The personal service contracts nanmed Stephen Urnan as the
COR.  Under Del egations of Authority and Responsibility of
Contracting Oficer’s Representative, the contracting officer
authorized M. Urman to: (1) Coordinate with petitioner on al
technical matters, (2) give technical clarification as to the
meani ng of the specifications including inspecting, testing, and
acceptance procedures, (3) inspect petitioner’s progress to
assure conpliance with the contract terns and conditions, and (4)
performall functions necessary to accept the products or
services for the Governnent. The del egation precluded M. U man
fromaltering or nodifying the personal service contracts. Upon
conpletion of petitioner’s work, M. U nman was to inspect
petitioner’s work and informthe contracting officer, in witing,
of any deviations fromcontract requirenents. |If there were no
deficiencies, a statenent of satisfactory (or better) performance
woul d be appropriate. M. Unman was to prepare a witten
eval uation of petitioner’s performance at the end of the
contract.

Under the personal service contracts, petitioner was
required to provide the services personally and was not permtted
to reassign or delegate her duties to others. Petitioner did not
have any enpl oyees.

Petitioner worked with Federal enpl oyees and ot her workers.

Petitioner did not supervise direct hire Governnent personnel,
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but she could make recommendations to the COR and coordi nat e
projects with direct hire personnel.

3. O fice Space, Conpensation, and Benefits

Petitioner’s services under the personal service contracts
required a valid security clearance. Petitioner was required to
mai ntain strict secrecy concerning any information or
docunent ati on she obtained in conjunction with work perforned
under the contracts. The contracts required classified materials
assigned to, or generated by, petitioner to be stored in
appropriate containers in FBO the State Departnent, or the
appropriate U. S. Foreign Service Post.

The personal service contracts required the State Departnent
to provide to petitioner, to the extent practical, office space,
furniture, tel ephone, office equi pnent (including word
processors, conputers, typewiters, calculators, copying
machi nes, etc.), and office supplies that would ordinarily be
used by Governnment enpl oyees doing simlar work for the State
Department. Pursuant to the contracts, petitioner was to work 5
days per week, Monday through Friday, 8 hours per day from 8: 30
a.m to 5:15 p.m, with a 45-mnute |unch break, when she worked
at the office |ocation.

Petitioner performed approximately 40 percent of her

services outside the United States. Petitioner received
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rei mbursenments for travel expenses pursuant to the persona
service contracts.

Petitioner was paid an annual salary of $67,162 ($32.18 per
hour cal culated on a work year of 2,087 hours) under the first
service contract and $69, 631 ($33.36 per hour calculated on a
wor k year of 2,087 hours) under the second contract.

Petitioner’s salary was conparable to that of a Governnent

enpl oyee classified as GS-13, step 7, including the locality pay
differential for the Washington, D.C. area, during the contract
periods. Petitioner received base rate increases at the sane
time and in the same proportion that regular State Departnent
enpl oyees received their wage scale increases during the contract
peri ods.

Petitioner was eligible to earn overtine for hours worked in
excess of 40 hours per week and could earn conpensatory tine in
lieu of overtinme. Petitioner was required to obtain approval by
the COR in advance of working overtinme and/or taking conpensatory
tine.

Petitioner was entitled to paid | eave for official Federal
holidays. |If she worked on a Federal holiday, she was entitled
to paynent for overtinme, or she could accrue conpensatory tine.

Petitioner accrued 4 hours of annual |eave and 4 hours of
sick | eave each pay period during the contract periods. Unused

annual and sick |eave fromthe first contract period was
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transferable to the second contract period. Under petitioner’s
contracts, accrued annual |eave was not carried over in the event
of direct hire.

Petitioner was entitled to “excused absences” for bl ood
donations, voting, inclenment weather, and mlitary | eave.
Petitioner reported her time and attendance to the COR bi weekly.

The personal service contracts required the State Departnent
to withhold two parts of Social Security (old age/survivors
disability insurance and Medi care) and Federal and State incone
taxes frompetitioner’s wages. The contracts required the State
Departnent to “nake the enployer’s contribution toward the two
parts of Social Security in behalf of Contractor [petitioner]”.
The State Departnent issued Forms W2, Wage and Tax Statenent, to
petitioner for years covered by the contract peri ods.

Petitioner was entitled to rei nbursenent of 50 percent of
her actual annual health insurance costs. Petitioner was
required to submt invoices for rei nbursenment of health insurance
prem uns to the COR on SF-1034, Public Voucher for Purchases and
Services O her Than Personal. The personal service contracts
stated that under current |aw, reinbursenents of actual
expenditures for health insurance were not reported as gross
i ncone for Federal income tax purposes. Petitioner was not
covered by the State Departnent nedical program nor was she

entitled to participate in the Federal Enployees Health Benefits
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Program Petitioner was not permtted to enroll in the Inmediate
Benefit Pl an providing death benefits to Federal enployees.

During the contract periods, petitioner was not permtted to
park in the parking facility reserved for permanent, full-tine
enpl oyees of the State Departnent. Petitioner was not eligible
for (1) “Metrocheks”, although State Departnent enployees w thin
the definition of 5 U S.C. sec. 2105 were entitled to that
benefit; (2) performance awards during the contract periods; or
(3) nmenbership in the Federal enployees union while enpl oyed
under her personal service contracts.

Petitioner did not make capital investnents related to her
personal service contracts during the periods covered by the
contracts. Petitioner worked exclusively for the State
Departnent and had no other clients or enpl oyers.

4. M. Umn’'s Eval uati on Report

At the end of the termof the first personal service
contract, M. U man submtted a Contractor’s Eval uation
Statenment, dated July 1, 1999, wherein he evaluated petitioner’s
per formance under the contract. M. Unan stated that petitioner
was responsible for providing onsite and foll owp service to
overseas posts to help the posts inplenent effective “SHEM
prograns. As part of that activity, petitioner had visited 18
posts, prepared reports, and provided followp activities to

ensure that the posts understood and inpl enented her



- 12 -
recomendations. M. Urnman noted that petitioner had adapted to
her responsibilities w thout having the advantage of a mentor or
M. U nman’s close supervision. He rated petitioner’s perfornance
out st andi ng and recomended her for future contracts.

B. Petitioner Rel eased From Second Personal Service Contract
and Appoi nt ed Federal Enpl oyee

On Novenber 19, 1999, the State Departnent rel eased
petitioner fromthe second personal service contract and hired
her as a full-tinme, permanent, appointed, Federal enployee as an
i ndustrial hygienist. Pursuant to the personal service
contracts, petitioner’s service under the contracts did not apply
toward her annual |eave accrual rate or retirenment credit for
direct hire service. Petitioner was not paid for any unused
accrued sick |l eave, and the |l eave was not carried over as a
credit under her direct hire service.

Her appoi ntnment was subject to conpletion of a 1l-year
probationary period begi nning Novenber 11, 1999. Her service for
pur poses of career tenure and FERS/ FSPS began Novenber 11, 1999.
C. Contribution to Sinplified Enployee Pension, Deduction on

the 1999 Return, Notice of Deficiency, and Tax Court
Pr oceedi ngs

On March 10, 2000, petitioner made an $8,638 contribution to
her sinplified enployee pension for 1999. Petitioner cal cul ated
the contribution on the basis of the incone she earned under the

personal service contracts.
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Petitioner filed her 1999 Form 1040, U.S. Individual Incone
Tax Return with the Phil adel phia Service Center of the Internal
Revenue Service on April 15, 2000. Petitioner reported the
i ncone she received fromthe State Departnment under the personal
service contracts as wages in conformty with the Form W2 issued
by the State Department. Petitioner deducted the $8, 638
contribution to her sinplified enpl oyee pension on the 1999
return. Petitioner attached to the 1999 return an expl anation of
the contribution to her sinplified enpl oyee pension. On that
statenent she asserted that the Form W2 did not accurately
reflect her enploynent status with the State Departnent and
stated that she was an i ndependent contractor.

On June 13, 2003, respondent issued a notice of deficiency
to petitioner for 1999 determning a $2,571 deficiency resulting
fromthe disall owance of petitioner’s deduction for the $8, 638
contribution to her sinplified enpl oyee pension for 1999. The
notice of deficiency explained that the deduction for the
contribution to petitioner’s sinplified enpl oyee pensi on was not
al | oned because petitioner had not established that she was
“entitled to this deduction”

Petitioner tinely filed a petition in this Court for

redeterm nation of the deficiency.
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Di scussi on

A. Deductibility of Contributions to Sinplified Enpl oyee
Pensi on

A sinplified enployee pension is a qualified plan pursuant
to which an enpl oyer nmakes direct contributions to its enpl oyees’
i ndi vidual retirement accounts or individual retirenment annuities
as defined under section 408(a) and (b). Sec. 408(k). Section
404(a) (8) permts an enployer to deduct certain contributions to
a sinplified enpl oyee pension. |Individuals who have net earnings
fromself-enploynment (as defined in section 1402(a)) are treated
as their own enployers under a sinplified enpl oyee pension plan.
See secs. 401(c)(4), 408(k)(7). Section 1402(a) defines “net
earnings fromself-enpl oynent” as the gross incone derived by an
i ndi vidual fromany trade or business |ess deductions
attributable thereto. Section 1402(c)(2) provides that
performance of services as an enpl oyee does not constitute a
trade or business for purposes of self-enploynment income, except
for certain situations not relevant herein. See also sec.
1.401-10(b)(3) (i), Income Tax Regs. Enployees include enpl oyees
and el ected and appointed officials of the Federal Governnent, as
wel | as private-sector enployees. Sec. 31.3401(c)-1(a),

Enpl oyment Tax Regs.
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B. Empl oyee or | ndependent Contractor

Petitioner’s entitlenment to the deduction at issue hinges
upon the proper classification of her work relationship with the
St at e Departnent.

Petitioner asserts she perforned services under the personal
service contracts as an i ndependent contractor.? Respondent
asserts that petitioner was a common | aw enpl oyee of the State
Depart nent .

The term “enpl oyee” is not defined in the Internal Revenue
Code. Consequently, whether an individual is an enpl oyee for
pur poses of section 401(c) is a factual question the answer to
whi ch depends upon the application of common | aw concepts. See

Cl ackanmas Gastroenterol ogy Associates, P.C. v. Wlls, 538 U S.

440, 444-445 (2003); Nationwide Mut. Ins. Co. v. Darden, 503 U. S

318, 322-323 (1992); Weber v. Conmm ssioner, 60 F.3d 1104,
1110-1111 (4th Gir. 1995), affg. 103 T.C. 378 (1994); Air

Termnal Cab, Inc. v. United States, 478 F.2d 575, 578 (8th Gr.

1973); Profl. & Executive Leasing, Inc. v. Conm ssioner, 89 T.C

225, 232 (1987), affd. 862 F.2d 751 (9th G r. 1988); Burnetta v.

Commi ssioner, 68 T.C 387, 397 (1977); Sinpson v. Comm Sssioner,

2Petitioner asserts that she cannot be an enpl oyee of the
St ate Departnent because the personal service contracts specified
t hat she was not an appoi nted Federal enployee as defined in 5
U S C sec. 2105. W need not address this argunent, because we
find that petitioner was an i ndependent contractor and not a
comon | aw enpl oyee of the State Departnent.
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64 T.C. 974, 984 (1975); Packard v. Conm ssioner, 63 T.C 621,

629 (1975); sec. 1.1402(c)-1, Incone Tax Regs.

Rel evant factors courts consider to determ ne whether an
enpl oyer/ enpl oyee rel ationshi p exi sts between the service
provider and the hiring party include: (1) The hiring party’s
right to control the manner and neans by which the work is
acconplished; (2) the skill required; (3) which party furnishes
t he equi prment used and the place of work; (4) whether the work is
part of the hiring party’s regul ar business; (5) the worker’s
opportunity for profit or loss; (6) the manner in which the work
relationship may be termnated; i.e., by one or both parties,
with or without notice or explanation; (7) the permanency of the
relationship; (8) the nethod of paynent, whether by tinme or by
the job; (9) whether the hiring party pays Social Security taxes;
(10) whether the worker receives enpl oyee benefits; and (11) the
relationship the parties believe they are creating.  ackanas

Gastroenterol ogy Associates, P.C. v. Wlls, supra at 449-450;

Nati onwide Mut. Ins. Co. v. Darden, supra at 323-324:; Horner V.

Acosta, 803 F.2d 687, 693 (Fed. Cr. 1986); Spirides v.

Rei nhardt, 613 F.2d 826, 832 (D.C. Cr. 1979); Wber v.

Conmi ssioner, 103 T.C. at 387; Profl. & Executive Leasing, |nc.

v. Conm ssioner, supra at 232; Sinpson v. Conm ssioner, supra at

984-985; see also sec. 31.3401(c)-1(b), Enploynent Tax Regs. The

factor generally considered fundanmental for resolving the



- 17 -
guestion of whether an individual is an enployee is the degree of
control exercised by the person for whomthe work is perforned
over the individual who renders the services. Wber v.

Conmi ssioner, 60 F.3d at 1110; Packard v. Conm ssioner, supra at

629- 630; sec. 31.3401(c)-1(b), Enploynent Tax Regs. Although the
degree of control is one of great inportance, it is not

exclusive. Bartels v. Birmngham 332 U S. 126, 130 (1947) (the

rel ati onship of enployer-enployee is not determ ned solely by the
control which the principal may or coul d exercise over the
details of the service rendered to his business by the worker).
Whet her a worker is an enpl oyee depends on all of the incidents
of the relationship, and no one factor is determ native.

C ackamas Gastroenterol ogy Associates, P.C. v. Wells, supra at

451; Weber v. Comm ssioner, 60 F.3d at 1110.

1. Deqr ee of Control

| f the person receiving the benefit of a service has the
right to control the manner in which the service is perforned,
the person rendering the service may be an enpl oyee. Wber v.

Conmi ssioner, 60 F.3d at 1110; Avis Rent A Car System Inc. V.

United States, 503 F.2d 423, 429 (2d Gr. 1974). The degree of
control necessary to find enployee status varies with the nature

of the services provided by the worker. Weber v. Conmm Ssioner,

103 T.C. at 388; Reece v. Conmi ssioner, T.C. Menp. 1992-335;

Pul ver v. Commi ssioner, T.C Meno. 1982-437. The threshold | evel
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of control necessary to find enployee status is generally | ower
when applied to professional services than when applied to

nonpr of essi onal services. Wber v. Conm ssioner, 60 F.3d at

1110-1111.
The absence of the need to control should not be confused

with the absence of the right to control. Ar Termnal Cab, Inc.

V. United States, supra at 580. The right to control is

determ native, and it is not necessary that any control actually
be exercised. Thus, courts nust exam ne not only the control
exercised by the principal, but also the degree to which the

principal may intervene to inpose control. Radio Gty Misic Hal

Corp. v. United States, 135 F.2d 715, 717 (2d G r. 1943);

deTorres v. Commi ssioner, T.C Mno. 1993-161

Section 31.3121(d)-1(c)(2), Enploynent Tax Regs., describes
the right to control an enpl oyee as foll ows:

t he person for whom services are perforned has the
right to control and direct the individual who perforns
the services, not only as to the result to be
acconpl i shed by the work but also as to the details and
means by which that result is acconplished. That is,
an enpl oyee is subject to the wll and control of the
enpl oyer not only as to what shall be done but how it
shall be done. * * *

Wil e the degree of control exercised over the details of the
work is inportant, the crucial test lies in the right to control
(1) the manner in which the service is to be perfornmed; (2) the

means to be used in its acconplishnent; and (3) the result to be



- 19 -
obtai ned. Matthews v. Conm ssioner, 92 T.C 351, 361 (1989),

affd. 907 F.2d 1173 (D.C. Gir. 1990).
To retain the requisite control over the details of an
i ndi vidual’s work, the principal need not stand over the
i ndi vi dual and direct every nove nmade by the individual; it is

sufficient if he has the right to do so. Wber v. Conm ssioner,

103 T.C. at 388; Profl. & Executive Leasing, Inc. V.

Conmi ssioner, 89 T.C. at 234; Sinpson v. Conm ssioner, 64 T.C at

985; G erek v. Comm ssioner, T.C. Meno. 1993-642. Simlarly, the

princi pal need not set the enployee’ s hours or supervise every
detail of the work environnent to control the enployee. Gen.

Inv. Corp. v. United States, 823 F.2d 337, 342 (9th Cr. 1987).

M. Uman was the COR to whom petitioner was directly
responsible. M. U nman assigned projects to petitioner, provided
policy guidance, and established general priorities. M. U nman
could not, however, alter or nodify the personal service
contracts. Therefore, M. U man could not assign projects that
required services other than those delineated in the contracts,
change petitioner’s hours, or transfer her to another departnent.

Petitioner was responsible for planning and carrying out the
projects delivered under the personal service contracts, with
little admnistrative direction. She was responsible for the
quality and technical accuracy of all services and work product.

Petitioner’s conpleted work was considered technically
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authoritative and normal ly accepted wi thout significant change.
Al though M. Urman had the right to inspect and test all services
petitioner provided, he did not have the right to change her work
pr oduct .

We concl ude that the control the Governnent had over the
details of petitioner’s work is nore consistent with a
princi pal /i ndependent contractor relationship than an
enpl oyer/ enpl oyee rel ationship. This factor favors petitioner.

2. Speci al _Ski |

If a service requires a special skill to solve a problem
the specialist called in to solve the problemis likely to be an
i ndependent contractor. By contrast, a worker hired to perform

the essential, everyday chores of the enployer’s operation is

likely to be an enpl oyee. MlLaughlin v. Seafood, Inc., 861 F. 2d
450 (5th Gr. 1988) (the workers were not specialists called in
to solve a problem but |aborers who perforned the essential,
everyday chores of their enployer’s operation).

The State Departnent was authorized under 22 U S. C. sec. 296
to contract for petitioner’s services as an expert industrial
hygi enist. The State Departnent hired petitioner to inplenent
its occupational health program by providing a responsive health
program conduct industrial hygiene and environnental health
i nspections worl dw de; inspect and nonitor facilities, processes,

or activities which mght adversely affect an enployee’s health
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or the environnent; recommend or inplenment neasures to elimnate
or alleviate hazards; specify equi pnment to protect enployees, the
public, or the environnent fromtoxic chemcals or physical
agents; plan and develop a systemfor nonitoring, coordinating,
and collating industrial hygiene data generated by the industri al
hygi ene contractor and/or in-house resources; and devel op an
i ndustrial hygi ene managenent information system

Petitioner wote conprehensive reports for the safety
director, or the senior industrial hygienist, with little
admnistrative direction. Her conpleted work was consi dered
technically authoritative and normally accepted w thout
significant change. Petitioner was called in to solve a problem

This factor supports a finding that petitioner was an
i ndependent contractor.

3. Fur ni shi ng of Equi pnent and Facilities

| f the worker has a substantial investnent in his/her own
tools, equipnent, or facilities, he/she may be an i ndependent

contractor. Cf. Breaux & Daigle, Inc. v. United States, 900 F.2d

49, 53 (5th Gr. 1990). If, on the other hand, the worker
perfornms all work at an office furnished by the
princi pal / enpl oyer, he/she nay be an enpl oyee.

The State Departnment provided petitioner with office space,
furniture, tel ephone, office equi pnment (including word

processors, conputers, typewiters, calculators, copying
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machi nes, etc.), and office supplies that would ordinarily be
used by Governnment enployees doing simlar work for the State
Department. Petitioner worked at the office furnished by the
State Departnent, except for the periods she spent at foreign
m ssion sites. Normally, these circunstances woul d indicate an
enpl oyer - enpl oyee rel ati onshi p.

Wth certain limted exceptions, 48 C.F. R sec. 45.302-1
(2004) requires contractors of Federal agencies to furnish al
facilities in performance of their contracts with the agencies.
Title 48 CF. R sec. 45.302-1(a) (2004) permts an agency to
furnish facilities to contractors, inter alia, for support of
i ndustrial preparedness prograns and as otherw se authorized by
law or regulation. Title 48 CF. R sec. 45.302-3(a) (2004)
permts an agency to provide facilities to a contractor under a
contract (other than a facilities contract) when, inter alia, the
contract performance period is 12 nonths or less; the contract is
for services and the facilities are to be used in connection with
t he operation of a Governnent-owned plant or installation; the
contract is for work within an establishment or installation
operated by the Governnent. 48 C F.R sec. 45.302-3(a)(3), (5),
(6) (2004).

Petitioner’s personal service contracts were for industrial
hygi eni st services for periods of 12 nonths and called for

services related to the operation of State Departnent
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installations. Petitioner was responsi ble for managi ng,
coordinating, and inplenenting the State Departnent’s worl dw de
i ndustrial hygienist field technical services program She
i nspected and nonitored State Departnent facilities worldw de for
heal th hazards. She reconmmended or inplenmented nmeasures to
elimnate or alleviate hazards and trained enpl oyees in the use,
handl i ng, and di sposal of toxic chem cals and physical agents.
During the first contract period, petitioner visited 18 posts and
performed approxi mately 40 percent of her services outside the
United States. Petitioner’s services required access to
classified information that was required to be kept at the State
Departnent. Under these circunstances, we think the State
Department’s providing petitioner with office facilities and
supplies is consistent with treating petitioner as an i ndependent
contractor, as well as, treating her as an enployee. This factor
is neutral.

4. Inteqgral Part of the Business

The State Departnent’s FBO operates the Foreign Service
properties in foreign countries. The services petitioner
provi ded under the personal service contracts were integral to
the State Departnent’s obligation to ensure the safety of
Gover nment enpl oyees who worked in those properties. Petitioner

did not performservices for other clients. See Breaux & Daigle,

Inc. v. United States, supra at 53 (financial success of
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processor of crab neat depended upon crab neat pickers;
therefore, crab nmeat pickers’ services were integral part of

processor’s business); Air Termnal Cab, Inc. v. United States,

478 F.2d at 581 (taxicab drivers were perform ng personal
services constituting integral part of taxpayer’s business
operations). This factor favors respondent.

5. Opportunity for Profit or Loss

|f a person performng a service has an opportunity to
profit depending on his managenent skill, he may be an

i ndependent contractor. United States v. Silk, 331 U S. 704,

717-718 (1947). |If a person performng a service undertakes a
substantial cost, for exanple by enploying and paying his own

| aborers, he may be an independent contractor. 1d. Petitioner
had no opportunity for profit or loss. The amount of pay she
recei ved depended only upon the nunber of hours she worked.
Wil e petitioner was given a project to conplete, the anmount she
woul d earn did not depend upon conpletion of the project. This
factor favors respondent.

6. Term nati on of Rel ationship

I n determ ni ng whet her an enpl oyer-enpl oyee rel ati onship
exi sts, courts consider the manner in which the work relationship
can be termnated; i.e., by one or both parties, at any tine,

with or without notice or explanation. Horner v. Acosta, 803

F.2d at 693; Spirides v. Reinhardt, 613 F.2d at 832; Ewens &
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MIller, Inc. v. Conmm ssioner, 117 T.C 263, 273 (2001); Day V.

Comm ssioner, T.C Meno. 2000-375. Usually, the right to

di scharge a worker, and the worker’s right to quit, at any tine

i ndi cates an enpl oyer-enpl oyee relationship. See United States

v. WM Wbb, Inc., 397 U S 179, 193 (1970); Breaux & Daigle,

Inc. v. United States, 900 F.2d at 53; Air Termnal Cab, Inc. V.

United States, 478 F.2d at 581. The right to discharge w thout

cause is a factor that should be considered in determ ning

whet her a person is an enployee. Sec. Storage & Van Co. v.

United States, 528 F.2d 1166, 1167 (4th Cir. 1975).

Both petitioner and the State Departnent had the right to
term nate the personal service contracts w thout cause wth 30
days’ notice. The State Departnent could term nate petitioner’s
services for cause only by witten notice fromthe contracting
officer to petitioner. The State Departnent could not discharge
petitioner at any tinme wi thout notice or explanation. This
factor favors petitioner.

7. Per manency of the Rel ati onship

A transitory work relationship may point toward i ndependent

contractor status. Herman v. Express Si xty-M nutes Delivery

Serv., Inc., 161 F.3d 299, 305 (5th Cir. 1998). Petitioner
performed work under the personal service contracts for alittle
over 1 year. In Novenber 1999, the State Departnent rel eased

petitioner fromthe second personal service contract and hired
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her as a full-tinme, permanent, appointed, Federal enployee as an
i ndustrial hygienist. Petitioner’s enploynent was subject to
conpletion of a 1l-year probationary period begi nning Novenber 11,
1999. Her service for purposes of career tenure and FERS/ FSPS
al so began Novenber 11, 1999. Petitioner’s service under the
personal service contracts did not apply toward her annual |eave
accrual rate or retirenment credit as a Federal enployee.
Petitioner was not paid for any unused accrued sick | eave, and
the | eave was not carried over as a credit under her direct hire
servi ce.

The rel ationship created under the personal service
contracts was intended to be a tenporary one entered into for a
stated period. It appears that, in Novenber 1999, the State
Departnent, inpressed with petitioner’s performance, decided to
hire her as an enployee. The length of petitioner’ s enploynment
is consistent with her status as an independent contractor. Cf

Lews v. Conmm ssioner, T.C. Meno. 1993-635 (7-year enpl oynent

consistent with enployee status). This factor favors petitioner.

8. Met hod of Paynent

Courts consi der whether the worker was paid by tine,
i ndi cative of an enpl oyee, or by the job, indicative of an
i ndependent contractor. Petitioner was paid on the basis of a
40- hour week. She worked 5 days per week, Monday through Friday,

8 hours per day from8:30 a.m to 5:15 p.m, wth a 45-mnute
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lunch break. Petitioner reported her tine and attendance to M.
Urman bi weekly. This factor supports respondent.

9. Soci al Security Taxes

Anot her factor courts have considered in determ ning the
status of workers is whether there was a w thhol ding of taxes and
paynment into worker’s conpensation and unenpl oynment i nsurance

f unds. Profl. & Executive Leasing, Inc. v. Conmni ssioner, 862

F.2d 751, 753 (9th G r. 1988).

The personal service contracts required the State Departnent
to withhold two parts of Social Security (old age/survivors
di sability insurance and Medi care) and Federal and State incone
taxes frompetitioner’s wages. The contracts required The State
Departnment to “nmake the enployer’s contribution toward the two

parts of Social Security in behalf of Contractor”. (Enphasis

added.) That | anguage is appropriate where services are
performed for the Governnent by an enpl oyee of a contractor (here
a small, woman- owned busi ness), and the Governnent agrees to pay
the contractor-enployer’s contribution for the two parts of

Social Security. The provision is consistent with treating
petitioner as an enpl oyee of her own business, as well as
treating her as a State Departnment enployee. This factor is

neutral .



10. Empl oyee Benefits

Recei pt of enpl oyee benefits is an inportant factor in
det erm ni ng whet her an enpl oyer-enpl oyee rel ati onship exists.

Packard v. Conmi ssioner, 63 T.C. at 632.

a. Annual Leave

Petitioner accrued 4 hours of annual |eave and 4 hours of
sick | eave each pay period during the contract periods. Unused
annual and sick |eave fromthe first contract period was
transferable to the second contract period. Petitioner was
entitled to “excused absences” for bl ood donations, voting,

i ncl ement weather, and mlitary | eave. This factor supports
respondent.

b. Retirement Benefits

Petitioner was not entitled to any retirenent benefits.
Mor eover, when petitioner was appointed as a direct-hire
enpl oyee, her service under the personal service contracts was
not credited toward her retirenent credit for direct hire
service. This factor favors petitioner.

C. Heal th Benefits

Al t hough petitioner was not entitled to participate in the
State Departnent nedical programor the Federal Enpl oyees Health
Benefits Program she was entitled to rei nbursenent of 50 percent
of her actual annual health insurance costs. This factor

slightly favors respondent.



d. O her Benefits

Petitioner was not permtted to enroll in the Imed ate
Benefit Plan providing death benefits to Federal enployees.
During the contract periods, petitioner was not permtted to park
in the parking facility reserved for permanent, full-tine,
enpl oyees of the State Departnent. Petitioner was not eligible
for (1) “Metrocheks”, although State Departnent enpl oyees within
the definition of 5 U S.C. sec. 2105 were entitled to that
benefit; (2) performance awards during the contract periods; or
(3) nmenbership in the Federal enployees union while enpl oyed
under her personal service contracts. This factor favors
petitioner.

11. Rel ati onship the Parties Thought They Created

Courts have considered the relationship the parties believed

they were creating. Sinpson v. Conm ssioner, 64 T.C. at 984-985.

The State Departnent apparently believed that its
relationship with petitioner for tax purposes was that of
enpl oyer - enpl oyee. The State Departnent w thheld Federal incone
taxes and FI CA taxes from petitioner’s paychecks and i ssued Forns
W2, rather than Forns 1099, to petitioner for years covered by
the contract periods. Moreover, we are m ndful that, although
petitioner stated on her return that she was an i ndependent
contractor, she did not pay any self-enploynent taxes for 1999.

This factor favors respondent.



C. Concl usi on

Courts have noted that the determ nation of whether an
enpl oyer/ enpl oyee rel ationship exi sted can be a cl ose question of

fact. See, e.g., Eren v. Conm ssioner, 180 F.3d 594, 597 (4th

Cir. 1999) (“Although this is arguably a cl ose case, we cannot
say fromthese facts that the tax court was clearly erroneous in
finding that FBO had the right to control Eren’s activities.”),

affg. T.C. Meno. 1995-555; Lifetine Siding, Inc. v. United

States, 359 F.2d 657, 659 (2d Gr. 1966) (sone evidence indicated
enpl oyee status and sone pointed toward an i ndependent contractor
status denonstrating “what may be said to have been a cl ose

question of fact”); Serv. Trucking Co. v. United States, 347 F.2d

671, 673 (4th Gr. 1965) (“It cannot reasonably be said that this
record points indisputably to but a single answer. * * * But

anal ysis of the facts warrants different determ nations dependi ng
on the relative weight and significance the fact finder attaches
to various circunstances shown.”). Some cases exam ning the

rel ati onship created by a personal service contract entered into
by a Federal agency and a professional, simlar to petitioner’s
personal service contracts with the State Departnent, have
concluded that the contract created an enpl oyee/ enpl oyer

relationship. See, e.g., Eren v. Conm ssioner, supra; Marckwardt

v. Conm ssioner, T.C. Menob. 1991-347; Juliard v. Comm Ssi oner,

T.C. Meno. 1991-230; Matt v. Conm ssioner, T.C. Mnop. 1990-209.
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O her cases have found that the taxpayer was an i ndependent

contractor. See, e.g., Chinv. United States, 57 F.3d 722 (9th

Cir. 1995); deTorres v. Comm ssioner, T.C Menp. 1993-161

In Eren v. Commi ssioner, supra, M. Eren was an architect

who worked for the State Departnent’s FBO fromthe late 1970s to
at least 1990. He worked as a project director for the FBO under
personal service contracts beginning in 1984. FromJuly 1988 to
June 1990, M. Eren worked as project director for the
construction of an annex to the U S. Enbassy in Bogota, Col onbia.
He perforned the essential, everyday chores of the FBO s
operations of constructing and nai ntaining enbassies. M. Eren
supervi sed the construction of the annex; he was bound by the
construction docunents for the building and could not exceed the
budget. M. Eren’s contract required himto “perform appropriate
functions and obligations in accordance with procedures or other
directives issued by the Contracting O ficer or his designee”.
He was required to maintain a daily log and submt nonthly
progress reports. M. Eren was not a specialist hired to solve a
problem W found that M. Eren was an enpl oyee of the FBO (On
appeal, the U S. Court of Appeals for the Fourth Crcuit affirnmed
our decision, but noted that it was arguably a cl ose case.

The case at bar is also a close case, but the totality of
the stipulated facts | eads us to conclude that petitioner’s

relationship with the State Departnment under the personal
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services contracts materially differs fromM. Eren’s
relationship with the FBO. Al though petitioner and M. Eren were
both professionals, the State Departnment hired petitioner as a
specialist to evaluate and solve a problem She eval uated work
environnents for health hazards, recommended and i npl enent ed
measures to elimnate those hazards, and devel oped an industrial
hygi ene managenent information system Petitioner’s work was
considered technically authoritative and accepted w thout
significant change. The State Departnent had little control over
t he nmeans and nmanner by which petitioner’s work was acconpli shed.
Petitioner worked under the broad gui dance of the COR who nade
assi gnnents and provi ded statenents of policy and overall scope
to guide petitioner. Petitioner was responsible for planning and
carrying out the projects. She submtted her eval uations and
recommendations to the COR in conprehensive witten reports when
the project was conpleted; she was not required to maintain daily
| ogs or submt nonthly reports. 1In sum the FBO had nore contro
over M. Eren than the State Departnent had over petitioner.

Mor eover, petitioner’s work relationship with the State
Department was nore transitory than that of M. Eren. M. Eren
wor ked for the State Departnment under his personal service
contracts for many years, whereas petitioner worked for the State
Departnent under her personal service contracts for a little over

1 year.
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We conclude that petitioner’s relationship with the State
Departnent under the personal services contracts was that of an
i ndependent contractor. As such, petitioner is entitled to a
deduction for her contribution to her sinplified enpl oyee pension
for 1999.

To reflect the foregoing,

Deci sion will be entered for

petitioner.



